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Mill’s Harm Principle in modern conditions

Introduction

In January 2017 we considered ‘Individualism’ – see https://gmh.humanist.org.uk/humanist-discussion-group/  to access the discussion notes. (Some links no longer work but can be accessed by Googling the relevant link).  These  notes provide a useful background for the present topic and include the following reference to Mill’s Harm Principle:
Mills’s Harm Principle: Is avoiding harm sufficient? Or should there be some obligation to do good for others? And how does the principle work in practice, ie what counts as ‘harm’? (eg as to reduction in the freedom of others, both negative and positive, and whether they are identifiable or not, currently living or future generations). And what about animals?

The intention of the Harm Principle is considered in the Appendix. Below I review some relevant develop-ments since Mill’s time in the UK context, followed by discussion of the application of the Harm Principle in modern conditions. Finally, I note some of the issues to which it is applicable.
 
Developments since Mill’s time (UK context)
A hundred years ago, and even more so in Mill’s time, sexism, racism, imperialism, anti-Semitism and homo-phobia were not just accepted, but expected, even required. These prejudices still exist but are increasingly unacceptable, and in many respects constrained by laws such as the Human Rights Act. Mill himself was a strong advocate of women’s rights. He seems to have had a more mixed attitude as regards racism and imperialism in particular, but there is little doubt that if he were alive today he would whole heartedly support modern attitudes and laws. Indeed, the shifts in values underlying them may owe more to the acceptance of his ideas than to any other single factor.
According to a 1998 BMJ article by Cyril Chantler: ‘Medicine used to be simple, ineffective, and relatively safe. It is now complex, effective, and potentially dangerous.’  There have been similar developments in many other fields of human activity, which are ongoing, grounded in enormous developments in scientific and technological knowledge and knowhow.  This points to the need for much greater regulation of economic activities, for example through codes of professional conduct, including requirements for CPD.
There is now much greater interconnectivity between different spheres of social and economic activity, and  greater international interconnectivity, with consequential wider systemic effects.  Allowing appropriately for these wider effects will often depend on expertise not directly related to the original activity. Where this is uncongenial, the appropriate response is not to argue for ‘less regulation’ but to seek ‘better regulation’.
There has been an enormous increase in the scale of human activities, posing existential questions as to   their long term and world-wide effects including pollution, and raising issues as to the extent to which the precautionary principle should be adopted.
There has been a general increase in expectations and standards, eg as to working conditions and products, reflected for example in stronger ‘health and safety’ requirements.
Application of the Harm Principle in modern conditions
Mill does not advocate libertarianism, as expressed for example in the platform of the US Libertarian Party, see https://www.lp.org/platform/  although he would support much of what they advocate as to personal liberty, with the exception of the unrestricted right to bear arms. He supported free enterprise, but their proposals as to economic liberty take little account of the Harm Principle. Mill does not oppose attempts to encourage behaviour considered desirable or to discourage behaviour considered undesirable, but it is not wholly clear how this extends to financial inducements such as tobacco taxes, or requirements of the form – you can only do A if you also do B, or you are only entitled to C if you do D.

Even more fundamentally, he has little to say as to what constitutes ‘harm’ in the application of the Harm Principle, or the appropriate sanctions when an intervention is justified.  And his focus is on relations between the state and individuals, as opposed to relations between the state and companies and other organisations, or the relations they have with other organisations or with individuals, whether employees, customers, suppliers, or the general public. Another issue is the extent to which the Harm Principle should apply to liberties other than those Mill regards as basic liberties. So there are many grey areas where the manner in which the Harm Principle should be applied is unclear.
And Mill’s rejection of moralistic restrictions of liberty should not go unchallenged.  Moral Foundations Theory proposes that differences in people's moral concerns can be described in terms of five moral foundations: 
· Care: cherishing and protecting others; opposite of harm
· Fairness or proportionality: rendering justice according to shared rules; opposite of cheating
· Loyalty or ingroup: standing with your group, family, nation; opposite of betrayal
· Authority or respect: submitting to tradition and legitimate authority; opposite of subversion
· Sanctity or purity: abhorrence for disgusting things, foods, actions; opposite of degradation
According to Jonathan Haidt, these five foundations can be grouped into two higher-order clusters – the person-focused Individualizing cluster of Care and Fairness, and the group-focused Binding cluster of Loyalty, Authority and Sanctity. In the American context, ‘Liberals’ are mostly concerned with the first cluster, while ‘Conservative’s have roughly equal concern for both clusters. There are probably similar group differences in the UK context. Mill’s position accords with the first cluster but not the second.  Is it sufficient just to take account of the harm which those with a strong concern for the Binding cluster feel when they are breached? 
To take a particular issue, consider a woman’s right to an abortion in appropriate circumstances. Requiring medical staff who consider abortion immoral to participate in such a procedure is surely a harm. It would also be a harm for such medical staff to prevent the procedure being carried out, or seek to do so. 
Relevant issues

Here is an incomplete list in no particular order. In some cases, the underlying issue is the extent to which minority groups should be required to conform to the majority culture or alternatively accept limits on their basic liberties as per Mill so as to avoid conflict with the majority culture. In other cases, the underlying issues relate to the economic system, in particular as to neo-liberalism. 
Treatment of animals – domestic and wild
Concerns for the environment – close or distant, short or long term
Population issues
Abortion 

Assisted dying, voluntary euthanasia

Controlled drugs

FGM

Compulsory vaccinations (in the absence of medical contraindications)
Education in religious schools
Financial inducements – eg tobacco taxes

Conditional requirements – eg travel insurance 
Conditions of employment that conflict with the religious practices of an employee

Blasphemy

Regulation of comments on social media

Deplatforming 

Language usage, eg re swear words and the ‘n-word’
Other limitations on freedom of speech – ‘Comment is free, but facts are sacred’ (C P Scott)
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APPENDIX  The intention of the Harm Principle

The complete text of On Liberty is freely available on the web, and can be accessed in pdf format here.   

A useful commentary is available at https://plato.stanford.edu/entries/mill-moral-political/#HapHigPle 
In what follows I have drawn primarily on these notes (especially Sec 3).

Here is an extract from Chapter 1 in which Mill states the Harm Principle:

The object of this Essay is to assert one very simple principle, as entitled to govern absolutely the dealings of society with the individual in the way of compulsion and control, whether the means used  be physical force in the form of legal penalties, or the moral coercion of public opinion. That principle is, that the sole end for which mankind are warranted, individually or collectively, in interfering with the liberty of action of any of their number, is self-protection. That the only purpose for which power can be rightfully exercised over any member of a civilised community, against his will, is to prevent harm to others. His own good, either physical or moral, is not a sufficient warrant. He cannot rightfully be compelled to do or forbear because it will be better for him to do so, because it will make him happier, because, in the opinions of others, to do so would be wise, or even right. These are good reasons for remonstrating with him, or reasoning with him, or persuading him, or entreating him, but not for compelling him, or visiting him with any evil in case he do otherwise. To justify that, the conduct from which it is desired to deter him must be calculated to produce evil to someone else. The only part of  the conduct of any one, for which he is amenable to society, is that which concerns others. In the part which merely concerns himself, his independence is, of right, absolute. Over himself, over his own body and mind, the individual is sovereign. 
The rest of the text clarifies and elaborates on this statement. Mill is concerned with the principles that should regulate how governments and societies can restrict individual liberties, as to both freedom of thought and discussion and freedom of action, and as to both legal constraints and social pressures.

Mill distinguishes paternalistic and moralistic restrictions of liberty from restrictions of liberty based on the harm principle and claims that harm prevention is the sole legitimate basis for restricting individual liberties, where:
A’s restriction of B’s liberty is paternalistic if it is done for B’s own benefit
A’s restriction of B’s liberty is moralistic if it is done to ensure that B acts morally or not immorally

A’s restriction of B’s liberty is an application of the harm principle if it is done to prevent harm to someone other than B
The prohibition of paternalism does not extend to children or to adults of limited competence due to either mental incapacity or social circumstances, or to autonomy-enhancing forms of paternalism, eg prohibiting people from selling themselves into slavery.
Mill distinguishes between harm and mere offence. Not every unwelcome consequence for others counts as a harm, but some offences may justifiably be regulated, such as public drunkenness and public indecency.

The criterion is risk of harm rather than being limited to actual harm (but Mill does not address the threshold of risk that must be met)
The focus is on non-consensual harm

Harm to others is a necessary condition but not sufficient for regulating individual liberty - the regulation must not lead to greater harm overall (a utilitarian criterion)

Mill identifies three categories of liberty he regards as basic – liberties of conscience and expression; liberties of tastes, pursuits, and life-plans; and liberties of association. Arguably the harm principle is intended by Mill to apply only to basic liberties of this nature. 

The harm principle has a wide scope, extending beyond relations between the state and the individual, in particular to families (though it seems Mill does not discuss its application to organisations)

There is a subtle distinction between preventing harm and preventing someone from causing harm. Arguably, Mill intends that the Harm Principle should be interpreted in the wider sense, ie concerned with preventing harm. 
